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Great Bay Municipal Coalition Meeting with EPA Administrator
June 28, 2012
Background

EPA Region I has proposed imposition of over $1 billion in nutrient (TN) reduction measures
(limits of technology - LOT) for communities tributary to Great Bay. This action is being taken
with (1) no adopted nutrient criteria; (2) no water quality model showing how TN impacts water
quality; and (3) despite numerous studies confirming that changes in TN levels have had a
negligible impact on algal growth in this system.

Communities repeatedly attempted to engage the Region in an open scientific assessment of the
available information only to have issues and concerns ignored — all with no analysis of the
information presented. The Region committed a series of egregious regulatory and scientific
assessment violations, all designed to force the imposition of stringent TN limitations as follows:

e In September 2008, due to a “threatened” CLF suit, Region I asked DES to declare
the estuary TN impaired and use the unadopted nutrient criteria in 303(d) listing.
Previously EPA directed DES to formally develop the criteria prior to its use.

e 1In 2010, Region I cut the public out of the technical peer review process (contrary to
state requests). The Region did not present the numerous studies confirming
nitrogen was not adversely impacting the system to the reviewers.

e Through 2011-12, Region I repeatedly ignored municipal comments confirming
misapplication of criteria in tidal rivers and Great Bay and contrary to EPA’s Science
Advisory Board recommendations. The Region’s claim that stringent TN reductions
would greatly improve transparency is a complete fabrication that is directly refuted
by federally funded research and available DES analyses.

e Region I proposed LOT to satisfy demands by CFL which is a gross violation of
federal NPDES rules. The LOT rationale (if impaired but no TMDL and 80% non-
point source load, then LOT is required) is not in the law or regulations (as
confirmed by Region I FOIA response) and will lead to LOT requirements for all
Mississippi River point sources.

Recent Requlatory Actions Demand EPAHQ Reconsideration/Investigation

May 4, 2012 - Great Bay Municipal Coalition submitted a letter to EPA documenting Region I
scientific misconduct and requesting transfer of matter to independent panel of experts for
review.

June 4, 2012 - The Committee on Oversight and Government Reform held a field hearing to
investigate the matter. State and federal procedural violations (peer review/no numeric criteria
adoption) and undue influence of CLF were highlighted (see attached CLF emails).



May - July 2012 — Depositions of key DES officials/scientists confirms there is no objective
scientific basis to conclude that reduced transparency due to nitrogen load increases caused
eelgrass declines. (Attachment) Algal growth in system has not changed appreciably in 30 years.
DES confirmed any claim of narrative criteria violation must demonstrate “cause and effect”
impairment from nutrients — admitted 2009 Numeric Criteria does not make this demonstration.
(Attachment)

Conclusion

Extensive technical record confirms that TN has not caused eelgrass impairments in this system
or any material change in transparency. Eelgrass thrived at the nutrient levels EPA now declares
excessive. Algal levels in this system are extremely low and are not TN controlled. System
hydrodynamics apparently controls the degree of algal growth and transparency in this system.

EPA’s decision to claim that the opposite condition was occurring based on “weight of
evidence,” contrary to the federally funded research and SAB recommendations on how to
properly conduct such analyses was science misconduct- there is no objective supporting
evidence for claiming that nutrients caused eelgrass declines anywhere in the Great Bay system.

The Region’s insistence that DES adopt a stringent TN criteria and list the estuary as
TN/transparency impaired was a policy mandate implemented to satisfy CLF and avoid the need
to defend a federal suit — that is a plainly illegal basis for use impairment designation and
permit decision making.

Region I promoted the violation of federal regulations and statutory mandates by telling DES
to call the numeric criteria “narrative standards” and to implement them without first formally
adopting the rules and receiving EPA approval.

Region I violated municipal due process rights and federal law by cutting the municipal entities
out of the peer review and controlling the information to the peer reviewers.

These documented action confirm the Region I is incapable of objective decision making in this
instance and must be removed from further participation or review of Great Bay nutrient issues.

Suggested Resolution

The following specific actions are requested by the Great Bay communities:

e Withdraw draft permits due to major legal and technical flaws.

e Revise approved 303(d) list based on “applicable standard,” deleting all references to
TN induced eelgrass losses, transparency changes or reduced DO - until state acts to
adopt technically defensible criteria and EPA approves those criteria.

¢ Fund an independent scientific peer review of draft state criteria with full public
participation and local selection of qualified experts.



Attachments to Fact Sheet:

CLF-related E-mails

o Feb. 11,2010, S. Silva E-mail to C. Deloi

o Nov. 26, 2008, G. Comstock E-mail to P. Currier, et al.
Deposition Summary
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Transparency-Phytoplankton Relationship Chart for the Squamscott River
Transparency-Phytoplankton Relationship Chart for the Upper Piscataqua River
(2003-2008)

Relationship Between Light Attenuation Coefficient and TN at Trend Stations
(NH DES, 2009)

Algal Levels in Great Bay and other Estuaries
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Sworn Testimony Confirms No Objective Basis to
Impose Stringent TN Reduction on Great Bay Municipalities

In May and June, depositions were taken of Dr. Fred Short (eelgrass expert), Mr. Paul Currier (DES
official responsible for Great Bay regulatory issues) and Philip Trowbridge (lead technical analyst for
Great Bay). The sworn testimony from these individuals confirms the following:

Cause of Eelgrass Population Changes is Unknown

1. Dr. Short never determined the cause of the changing eelgrass population levels in Great Bay or
any of the tidal rivers, and DES lacks studies demonstrating such cause. (Short)

2. On Piscataqua River, eelgrass were first declining (2003-2007) where water quality was the best
(Harbor mouth) and then moved to upstream areas. Why this occurred is unknown. (Short)

3. Water quality and nutrient loading conditions occurring prior to 2000 were sufficient to protect
eelgrass resources. (Short)

Great Bay Does Not and Never Has Had a Transparency Problem

4. Great Bay is not a transparency-controlled system with regard to eelgrass; eelgrasses receive
sufficient light due to the tidal variation in the system. (Short, Trowbridge)

Nitrogen Increases Have Not Caused Excessive Plant Growth or Any Change in
Transparency Adversely Impacting Eelgrass

5. A major increase (59%) in nitrogen concentration occurring since 1980 did not cause any
significant change in algal growth in the Bay or tidal rivers. (Short, Trowbridge, Currier)

6. Eelgrass populations thrived from 1990 through 2001 under the elevated TN conditions and
existing transparency conditions in Great Bay and Piscataqua River.

7. Transparency in Great Bay and Piscataqua River was documented to be unchanged by Philip
Trowbridge from 2000 through 2007 when eelgrass populations apparently declined. This
analysis was presented at a March 2008 eelgrass conference hosted by EPA Region 1. (Currier,
Trowbridge)

8. Algal growth is not demonstrated to be a significant factor affecting transparency anywhere in the
system. (Short)

Colored dissolved organic matter, a naturally occurring condition, has the greatest influence on
light transmission throughout the system. Color originates from the watersheds of the tidal rivers.
(Trowbridge)

9. Federally funded research (2008- Morrison) on Great Bay confirmed that (1) existing light
conditions were sufficient for eelgrass growth (2) changes in eelgrass populations are not related
to transparency and (3) other causes require investigation. (Currier, Trowbridge)



Narrative Criteria Violations Not Demonstrated

10. Narrative criteria violations require a cause and effect relationship to be documented showing
nutrients have caused excessive plant growth adversely impacting designed uses. (Currier)

11. The June 2009 Numeric Nutrient Criteria are not based on a demonstrated “cause and effect”
relationship and do not constitute a demonstration that narrative criteria violations have occurred.
(Short, Currier and Trowbridge)

Application of 2009 Numeric Criteria in Tidal Rivers Unsupported

12. Previous studies from Dr. Short confirmed that the Squamscott/Lamprey Rivers are not
suitable for eelgrass restoration, he never advised on the ability to achieve better water
clarity in these rivers and he never recommended applying a 0.3 mg/l TN standard in
these rivers to ensure eelgrass restoration. (Short)

Cause of Macroalgae Growth Unknown

13. Increased macroalgae growth occurred only recently (after 2005) in Great Bay and is not
demonstrated to be caused by changing nutrient levels. State estimated less restrictive TN
reductions could possibly reduce macroalgae growth (~8 mg/l TN limit) (Short, Trowbridge)

14. Existing macroalgae growth is not demonstrated to be preventing eelgrass restoration in Great
Bay (most growth occurs on tidal flats that don’t support eelgrass). (Short, Trowbridge)

Eelgrass Restoration Occurring Under Existing Conditions

15. Little Bay has recently experienced significant eelgrass regrowth (> levels present in 1996) even
though transparency and nutrient levels are worse than those recommended in the June 2009
Numeric Criteria document. (Trowbridge, Short)

16. Continued survival and regrowth of eelgrass in Little Bay means compliance with 2009 Numeric
Nutrient Criteria is not justified. (Trowbridge, Currier)

EPA Said Apply the Unadopted 2009 Criteria in the Regulatory Process

17. DES planned to formally adopt the 2009 Criteria in 2010 after conducting an external peer
review. Following a threatened suit by CLF, EPA called DES, indicated that numeric criteria
could be used immediately and that the criteria be called a “narrative implementation method.”
(Currier)

Conclusions

EPA insistence that municipal entities achieve “limits of technology” TN controls to ensure
eelgrass restoration has no rational scientific basis. Studies have repeatedly demonstrated
changing eelgrass population are not caused by or related to (1) nitrogen loadings or (2)
changes in transparency related to excessive plant growth. In fact, the level of phytoplankton
growth in this system is extremely minor compared to other systems and has never shown
any significant response to system nutrient loadings.



SOURCE: DES Database for Estuary



Upper Piscatagua River
Measured Chla and Kd (2003-2008)

SOURCE: DES Database for Estuary
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288 Central Avenue

MAYOR Dover, New Hampshire 03820-4169
and (603) 516-6000
CITY COUNCIL Fax: (603) 516-6666
citycouncil@dover.nh.gov www.dover.nh.gov
City of Dover, New Hampshire
June 29, 2012
VIA E-MAIL

Ms. Ellen Gilinsky

Senior Policy Advisor, Office of Water
U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, NW
Washington, DC 20460

Re:  June 28, 2012, Mecting on Great Bay Nutrient and Science Misconduct Issues
Dear Ms. Gilinsky:

The Great Bay Municipal Coalition members greatly appreciated the opportunity to review key
technical and regulatory concerns underlying our objections to the Region’s proposed “limits of
technolopy” (LOT) nitrogen requirements for our communities. As documented in our letter of
May 4, 2012, and discussed at the meeting by our experts, the Region’s proposed action is
inappropriate because (1) federally-funded scientific studies and expert reviews have repeatedly
determined Great Bay does not have any type of nutrient-induced transparency problem, (2) the
Region’s peer review process was seriously flawed and biased to produce reviews that supported
the Region’s position, and (3) the Region repeatedly changed scientific and regulatory findings
to accommodate requests from the Conservation Law Foundation. Moreover, the Region’s claim
that LOT is required where significant non-point source (NPS) controls are necessary is not and
never has been the position of EPA. If the Region’s position correctly reflected existing
regulatory requirements, LOT wouild be mandated throughout the Midwest and Chesapeake Bay
due to nutrient impairments in those locations and high NPS load contributions. This new
regulatory interpretation, however, has never been imposed in those areas, which have distinct
nutrient problems. Given the very minor effect that increased nutrient levels have had on Great
Bay — as repeatedly documented in the Piscataqua River Estuary Project reports for the past
decade — there is no rational scientific or regulatory basis for now imposing such requirements
on our citizens. Alternatively, the Coalition has supported an adaptive management approach
and reasonable nitrogen reductions as a precautionary measure to protect the Estuary’s resources.

At our meeting, you indicated that EPA did follow its peer review policy and had conducted a
valid peer review. We would ask that EPA rethink that position, as it is not objectively




supported by the peer review record. The following events are well documented in the peer
review record:

1. The public was excluded from the peer review, affecting over $100 million in
municipal expenditures, despite the state’s position that community involvement
should be allowed. This is contrary to both law and federal peer review policies.

2. The documentation provided to the reviewers excluded the numerous prior analyses
and data evaluations (most of which were developed by DES and presented to EPA)
that confirmed (1) nitrogen had not caused excessive plant growth in the system; (2)
system transparency had never changed during the period of apparent eelgrass
decline; (3) color and turbidity, not nutrients, controlled system transparency; (4) the
causes of changing eelgrass populations were unknown; and (5) Great Bay wasnota
“transparency-limited” system. The failure 1o provide all relevant scientific
information certainly violates federal peer review policies.

3. The peer review charge questions were crafted to avoid any serious scientific review
and certainly did not address any of the key scientific questions raised by the
Coalition (e.g., What data from this system show (a) increasing nitrogen has caused
excessive plant growth and (b) transparency has changed during the period of eelgrass
decline?). Failure to raise the critical scientific questions thoroughly undermined the
basic purpose of a peer review. '

4. This peer review occurred without consideration of EPA’s 2009 Science Advisory
Board peer review, which concluded the type of “stressor-response” analysis used to
generate the stringent TN criteria was not “scientifically defensible,” did not
demonstrate “cause and effect,” and could misallocate local resources We would
note further that the recent depositions conducted of key experts and DES scientists
confirmed that the methods used in the criteria development did not demonstrate
“cause and effect.” The key admissions made in those depositions were provided as
part of the briefing materials given to the Agency.

Given these facts, plainly documented in the record presented to EPA Headquarters, it is hard to
understand why EPA would defend the prior peer review exercise as consistent with federal
policies and law. In any event, as discussed at our meeting, the Coalition’s issues could be
resolved by conducting an open, complete peer review that assesses the technical validity and
need for stringent nitrogen criteria to protect the Estuary. The peer reviewers should be
comprised of local University of New Hampshire scientists with decades of expertise on Great
Bay issues and nationally recognized experts on pollutant fate and transport. Our communities
are willing to live with the results of such a peer review, as it will ensure our municipal
expenditures are properly justified and will produce demonstrable environmental improvements.

We understand that EPA has indicated that it has sufficient information to respond to our
independent peer review request. In our view, that is the linchpin issue underlying local
concerns. We ask that EPA provide a response on that request within the next two weeks, given
that EPA Headquarters has been evaluating the science misconduct letter for over six weeks at




this point. We look forward to EPA’s response and an opportunity to resolve our differences in
an open scientific forum rather than through legal process.

Sincerely,

Mayor of Portsmouth

%—pé tAo Ac.

Mayor of Dover

cc.  Congressman Guinta
Senator Ayotte
Senator Shaheen
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HALL & ASSOCIATES

Suite 701
1620 I Street, NW
Washington, DC 20006-4033
Telephone: (202) 463-1166 Web: http://www.hall-associates.com Fax: (202) 463-4207

Reply to E-mail:
jhall@hall-associates.com

July 13,2012

VIA E-MAIL

Ms. Ellen Gilinsky

Senior Policy Advisor, Office of Water
U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, NW
Washington, DC 20460

RE:  Confirmation of Major Scientific Errors/Uncertainties Regarding Proposed TN
Reduction for Great Bay Estuary in Depositions of Mr. Philip Trowbridge and
Dr. Fred Short

Dear Ms. Gilinsky:

This letter follows our May 7, 2012 “science misconduct” letter to the Administrator and
Inspector General Elkins, as well as our related meeting with your office to discuss whether EPA
would support (1) deferral of further action on permitting with regard to the Coalition members
and (2) conducting a new independent, local peer review to resolve underlying technical issues
prior to imposing costly nutrient removal requirements. We have just completed the deposition
of the DES’s lead scientist, Philip Trowbridge, who developed the 2009 Numeric Nutrient
Criteria with assistance from EPA and Dr. Fred Short, the local University of New Hampshire
eelgrass expert, who also worked closely with EPA and DES on developing those criteria. The
following key technical points, admitted under oath, confirm that (1) application of the 2009
numeric nutrient criteria will not produce any demonstrable ecological benefit and (2) a new
independent peer review should occur because key scientific information was withheld in the
earlier review conducted by EPA Region 1.

1. The numeric TN criteria for eelgrass and DO were not based on a demonstrated “cause
and effect” relationship and both the state and EPA knew that these numeric criteria were
based on confounded correlations that did not show TN caused the claimed changes in
either transparency or DO. (Trowbridge Deposition — July 11, 2011 and attached
Exhibit 1 — Email from Trowbridge (DES) to Latimer (EPA) November 19, 2008)


http://www.hall-associates.com/
mailto:prosenman@hall-associates.com

. Algal levels in the system did not change materially from 1980 to present, despite an
estimated 59% increase in TN levels between 1980 and 2004 and therefore TN inputs
could not have caused changed transparency in the system. (Trowbridge deposition- June
21, 2012; see also “State of the Estuary Reports 2000-2006 and draft 2013 Report)

The best available information shows that transparency in Great Bay and Lower
Piscataqua River did not change materially from 1990 to 2005; therefore this parameter
could not be the factor causing eelgrass declines found in the system prior to that time as
assumed in the draft 2009 numeric criteria. (Trowbridge deposition- July 11, 2012)

. Transparency in the major tidal rivers (Squamscott, Lamprey, Upper Piscataqua) is poor,

but the available data (not previously analyzed by DES) shows that (1) the effect of algal
growth on transparency is negligible (2) CDOM and turbidity are the key factors
controlling transparency in the system and (3) regulating TN in the tidal rivers will not
result in any demonstrable improvement in transparency. (Trowbridge deposition — July
11, 2012; Exhibits 2, 3 and 4)

Great Bay itself is not a transparency limited system because eelgrass populations receive
sufficient light during the tidal cycle. (Trowbridge deposition — June 21, 2012 and Short
deposition- May 14, 2012, as discussed in numerous emails between DES, EPA and Dr.
Short — not provided herein)

. A large increase in rainfall and major floods occurring from 2006-2008 (a natural
condition) could be the primary cause of significant eelgrass declines that occurred in
Great Bay during that period due to increased turbidity and CDOM. DES failed to assess
the importance of these events in triggering the eelgrass decline in the system despite the
obvious temporal correlation. (Trowbridge deposition — July 11, 2012)

. Available historical data and recent eelgrass regrowth in the system since 2008, which
reached an estimated 40+% increase in areal coverage, indicate that the transparency
level chosen to establish the draft 2009 numeric nutrient criteria is not necessary to
support eelgrass growth and reestablishment in Great Bay, Little Bay and Lower
Piscataqua River. (Trowbridge deposition — July 11, 2012).

. No site-specific research has been completed to evaluate the cause of more recent
eelgrass declines anywhere in the Great Bay system. To date, the causes of such eelgrass
declines remain unknown. (Trowbridge deposition — July 11, 2012; Short deposition —
May 14, 2012)

The various DES analyses that confirmed (1) TN increases did not cause changes in
transparency, algal levels or DO and (2) a “cause and effect” relationship between TN
and transparency/DO did not exist, were excluded from the technical information
presented in the 2009 numeric nutrient criteria document and, therefore, were never
presented to EPA’s internal peer review panel. (Trowbridge deposition - July 11, 2012)



As soon as we have the complete Trowbridge transcript, we will forward copies of the critical
admissions to your office, as well as the other supporting exhibits. We will also be submitting an
extensive supplement to the science misconduct letter that further documents that regional office
staff knew the numeric criteria were based on faulty scientific findings, directly at odds with the
detailed studies and site-specific data developed for the estuary, but nonetheless urged DES to
adopt stringent TN criteria under the theory that nitrogen was the cause of changing eelgrass
populations in the estuary system.

In closing, the deposition testimony precisely verifies the concerns raised in the science
misconduct letter and fully supports the need for a new independent peer review. The testimony
confirms that the proposed TN reductions are not necessary to protect the Estuary and will not
produce the intended benefits to transparency or eelgrass populations. Moreover, critical
scientific information was withheld from EPA’s peer review panel, rendering that assessment
biased and flawed. We hope that EPA will consider this information in deciding whether or not
to support the suggested course of action presented by the Coalition at the June 28 meeting.

Please do not hesitate to contact me if you have any questions regarding this letter.

Sincerely,

/s/ John C. Hall

Enclosures

cc: Coalition Members
Arthur A. Elkins, Jr., Inspector General
Curt Spaulding, Administrator of EPA Region |
Thomas Burack, Commissioner of NH DES
Gov. John Lynch
Rep. Frank Guinta
Sen. Jeanne Shaheen
Sen. Kelly Ayotte
White House Council on Environmental Quality



Tony Lapa

From: Trowbridge, Philip

Sent: Wednesday, November 19, 2008 10:18 AM

To: "Latimer.Jim@epamail.epa.gov'

Subject: RE: comments on NH estuaries N criteria document
HiJim,

Thanks for the comments. The meeting went well. There was some discussion but it was limited. It seemed like most
people were taking some time to digest the proposal. The comment that seems hardest to refute is that nitrogen is
correlated with light attenuation. Nitrogen was not proven to be the causative agent for light attenuation. Moreover,
nitrogen is a component of all the factors causing attenuation (phytoplankton, CDOM, particulate organic matter) so a
correlation would be expected. | will start working on the comments | received so far.

Thanks again

Phil

From: Latimer.Jim@epamail.epa.gov [mailto:Latimer.Jim@epamail.epa.gov]

Sent: Monday, November 17, 2008 5:56 PM

To: Trowbridge, Philip

Cc: Dettmann.Edward@epamail.epa.gov; colarusso.phil@epamail.epa.gov; Darryl Keith/NAR/USEPA/US@EPA.epa.gov
Subject: comments on NH estuaries N criteria document

Dear Phil,

| hope that you had a productive meeting this afternoon. As I said this
morning, | really needed today to carefully go over the draft before |
commented. Without the benefit of today's participation, | have
ventured to provide you with some of my comments (attached). | thought
the document was well thought out, but needs some tweaking.

I'm interested in what the TAC thought? Were there any over-riding
issues? Was it well received?

(See attached file: comments_latimer.doc)

Best regards,
Jim



James'S. Latimer, Ph.D.

U.S. Environmental Protection Agency

Office of Research and Development

National Health and Environmental Effects Research Laboratory
Atlantic Ecology Division

27 Tarzwell Drive

Narragansett, Rl 02882

401-782-3167; FAX: 401-782-3030
latimer.jim@epa.gov

"All men by nature desire to know" — Aristotle

"The greatest kindness one can render to any man consists in leading him
from error to truth." — Aquinas

"The right to search for truth implies also a duty; one must not conceal
any part of what one has recognized to be true.” — Einstein




SOURCE: DES Database for Estuary



Upper Piscatagua River
Measured Chla and Kd (2003-2008)

SOURCE: DES Database for Estuary
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